REGULAR MEETING
COUNCIL OF THE CITY OF MONTGOMERY
FEBRUARY 17, 2015 5:00 P.M.

The Council met in regular session on Tuesday, February 17, 2015, at 5:00 p.m., in
the Council Auditorium, City Hall, with the follow ing members present:

PRESENT: BOLLINGER, SMITH, LARKIN, BURKETTE,
CALHOUN, DOW, LEE, PRUITT, JINRIGHT -9
ABSENT: NONE --0

President Charles Jinright presided as Chairman of the meeting, and Brenda Gale
Blalock, City Clerk, served as the Clerk of the meeting. The meeting was opened with the
invocation by Brenda Gale Blalock, and the Pledge of Allegiance.

Councillor Dow made a motion to adopt the February 3, 2015, Work Session
Minutes, as circulated,which motion carried with the following vote:

AYES: BOLLINGER, SMITH, LARKIN, BURKETTE,

CALHOUN, DOW, LEE, JINRIGHT -8
NAYS: NONE -0
ABSTAINED: PRUITT -1
ABSENT: NONE -0

Councillor Larkin made a motion to adopt theFebruary 3, 2015, Regular Council
Minutes, as circulated, which motion carried with the following vote:

AYES: UNANIMOUS --9
NAYS: NONE -0
ABSTAINED: NONE --0
ABSENT: NONE -0

The Clerk stated this was the time and place to hear and consider the following
proposed ordinance:
ORDINANCE NO.

ORDINANCE PROHIBITING TOBACCO USE WITHIN THE CITY
OF MONTGOMERY

WHEREAS, the 2006 U.S. Surgeon General's Report, The Health Consequences of
Involuntary Exposure to Tobacco Smoke, has concluded that (1) secondhand smoke exposure
causes disease and premature death in children and adults who do not smoke; (2) children
exposed to econdhand smoke are at an increased risk for sudden infant death syndrome
(SIDS), acute respiratory problems, ear infections, and asthma attacks, and that smoking by
parents causes respiratory symptoms and slows lung growth in their children; (3) exjposure
adults to secondhand smoke has immediate adverse effects on the cardiovascular system and
causes coronary heart disease and lung cancer; (4) there is Hieeisk&vel of exposure to
secondhand smoke; (5) establishing smokefree workplaces is theffective way to ensure

that secondhand smoke exposure does not occur in the workplace, because ventilation and other
air cleaning technologies cannot completely control for exposure of nonsmokers to secondhand
smoke; and (6) evidence from peeviewed stdies shows that smokefree policies and laws do

not have an adverse economic impact on the hospitality intjwstdy

WHEREAS, numerous studies have shown that exposure to secondhand smoke, a known
carcinogen, causes disease and premature death in clafltteardults who do not smoke and

that health hazards induced by breathing secondhand smoke may include lung cancer, heart
disease, respiratory infection and decreased respiratory function; and



WHEREAS, secondhand smoke is particularly hazardous to eldedplp, individuals with
cardiovascular disease, and individuals with impaired respiratory function, including
asthmatics and those with obstructive airway diSeasel

WHEREAS, the American Society of Heating, Refrigerating and Air Conditioning Engineers
(ASHRAE) has determined that there is currently no air filtration or other ventilation
technology that can completely eliminate all the carcinogenic components in secondhand
smoke and the health risks caused by secondhand smoke exposure, and recomahends th
indoor environments be smokefree in their entitegnd

WHEREAS, business owners should, in the interest of public health, provide a work
environment that does not expose workers or customers to unreasonably dangerous conditions
and should take pregtions not to expose workers or customers to toxic chemicals found

in secondhand smoKe.

NOW, THEREFORE the Council of the City of Montgomery finds that secondhand smoke is a
danger to health, and a material public nuisance, and deems it appropriatet tinerfiollowing
ordinance to (1) protect the public health and welfare by prohibiting smoking in public places
and places of employment, (2) guarantee the right of nonsmokers, and (3) recognize the need to
breathe smokéree air.

Section 1. BE IT HEREBY ORDAINED by the Council of the City of Montgomery that
Article VI, Code of the City of Montgomery, is hereby repealed and the following is
hereby adopted to read in full as follows:

Section 2. Smoking in public places and places of employment
@) Definitions. In this Section, the following definitions shall apply:

(1) "Bar" means an establishment that is devoted to the serving of alcoholic
beverages for consumption by guests on the premises and in which the serving of food
is only incidental to theonsumption of those beverages, including but not limited to,
taverns, night clubs, cocktail lounges, and cabarets.

(2)  "Business" means a sole proprietorship, partnership, joint venture, corporation, or
other business entity, either fprofit or notfor-profit, including retail establishments
where goods or services are sold; professional corporations and other entities where
legal, medical, dental, engineering, architectural, or other professional services are
delivered; and private clubs.

(3) "City" means the City of Montgomery, Alabama

(4) ACi gar Bar o means an establishment wi t
alcoholic beverages pursuant to the Code of Alabama Title 28 that satisfies all of
the following:

(@ Generates 10% or more of its seaminual grossevenue from the sale of
alcoholic beverages for consumption on the premises by customers;

(b) Generates 80% or more of its seaminual gross revenue from the rental
of humidors and the sale of cigars; and

(c) Has a commercial walin grade humidorand

(d) Does not allow individuals under the age of 19 to enter the
premises.



(e) Revenue generated from the sale of other tobacco products, including
cigarettes or electronic smoking devices, shall not be used to determine whether
anestablishment satisfies the definition of a cigar bar.

(5) ACi gar Loungeod means an establishment t
annual gross revenue from the sale of cigars by customers. A cigar lounge does not
allow individuals under the age of 19 enter thepremises, and does not have a permit

or license to sell alcoholic beverages, but may serve food and nonalcoholic beverages for
consumption on the premises by customers.

(6) "Common Area" means a hallway, corridor, lobby, aisle, water founiaia,
restroom, stairwell, interior and/or exterior general public entryway or exit,
refreshment area, or restroom.

(7) AEl ectronic Smoking Device Retail Stor e
allow individuals under the age of 19 to enter the psesjidoes not sell any food or
beverages, and derives more than 95% of itsa@mial gross revenue from the sale of
electronic smoking devices and component parts.

(8) "Employee" means a person who works for an employer, whether in
consideration fodirect or indirect monetary wages or profit.

(9) "Employer" means a person, association, trustadrusiness, including a
municipal corporation, with one or more employees.

(10) "Enclosed Area" means all space between a floor and a ceiling that is bounded
on at least two sides by walls, doorways, or windows, whether open or closed. A wall
includes any retractable divider, garage door,ottrer physical barrier, whether
temporary or permanent and whether or not containing openings of any kind.

(11) "Health Care Facility" means an office or institution providing care or treatment
of diseases, whether physical, mental, or emotional, or other medical, physiological, or
psychological conditions, including but not limited to, hospitals, rehabilitation latspit

or other clinics, including weight control clinics, nursing homes, d@nm care
facilities, homes for the aging or chronically ill, laboratories, and offices of surgeons,
chiropractors, physical therapists, physicians, psychiatrists, dentists, | apbahlists
within these professions. This definition shall include all waiting rooms, hallways,
private rooms, semiprivate rooms, and wards within health care facilities.

(12 AHookah Bar o means an establishnent wit
beverages pursuant to Code of Alabama Title 28 that satisfies all of the following:

(@) Generates 10% or more of its sesminual gross revenue from the sale
of alcoholic beverages for consumption on the premises by customers;

(b) Generates 80% or more of its seamnual gross revenue from the sale of
shisha and the sale of accessories used for smoking shisha; and

(c) Does not allow individuals under the age of 19 to enter the
premises.

(d) Revenue generated from the sale ofeottobacco products, including
cigarettes, cigars, or electronic smoking devices, shall not be used to
determine whether an establishment satisfies the definition of a hookah bar.

(13) "Place of Employment” means an area under the control of a public or private
employer, including, but not limited to, work aregsivate offices, employee lounges,
restrooms, conference rooms, meeting rooms, classrooms, employee cafeterias,



hallways,construction sites, temporary offices, and vehicles. A private residence is not a
"place of employment” unless it is used as a child care, adult day care, or health care
facility.

(14) APl aygroundo means any par k tobeusedecr eat i
by children that has play or sports equipment installed or thabders designated or

landscaped for play or sports activities, amy similar facility located on public or

private school grounds or o@ity of Montgomery grounds.

(15 APublic Evento means an event which 1is
gener al publ i c, i ncluding but not l'i mited
markets, festivals, parades, performances, and other exhibitions, regardless of any fee

or age requirement.

(16) APublic Placedo means an area to which t
is permitted, including but not limited to, banks, bars, educational facilities, gambling
facilities, health care facilities, hotels and motilandromats, parking structures, public
transportation vehicles and facilities, reception areas, restaurants, retail food production

and marketing establishments, retail service establishments, retail stores, shopping malls,
sports arenas, theaters, andwai ng r oo ms. A private reside
unless it is used as a child care, adult day care, or health care facility.

(177 ARecreational Areao means any public o
recreational purposes, whether or not #ee/for admission is charged, including but not

limited to, amusement parks, athletic fields, beaches, fairgrounds, gardens, parks, plazas,
skate parks, swimming pools, trails, and zoos.

(18) "Restaurant” means an eating establishment, including butmitgd to, coffee

shops, cafeterias, sandwich stands, and private and public school cafeterias, which
gives or offers for sale food to the public, guests, or employees, as well as kitchens and
catering facilities in which food is prepared on the premigesdrving elsewhere. The

term "restaurant” shall include a bar area within the restaurant.

(19) Retail cigar shop shall mean a commercial establishment that seliszadl|
handrolled cigars, which derives at least seventy (70) percent of its gamsénfrom
the sale of tobacco products sold on the premises.

(20) "Service Line" means an indoor or outdoor line in which one or more persons are
waiting for or receiving service of any kind, whether or not the service involves the
exchange of money, inaling but not limited to, ATM lines, concert lines, food vendor
lines, movie ticket lines, and sporting event lines.

(21) "Shopping Mall* means an enclosed or unenclosed public walkway or hall area
that serves to connect retail or professional establislsment

(22) ASmokingodo means inhaling, exhaling, bur
cigar, cigarette, or pipe, or any other lighted or heated tobacco or plant product
intended for inhalation, including hookahs and marijuana, whether natural or synthetic

in any manner or in any form.

(23) "Sports Arena" means a place where people assemble to engage in physical
exercise, participate in athletic competition, or witness sports or other events, including
sports pavilions, stadiums, gymnasiums, health dpasng arenas, swimming pools,
roller and ice rinks, and bowling alleys.

(b)  Public Places Smoking shall be prohibitein all enclosed public placesthin the City of
Montgomery, including but not limited to, the following places:



(1)  Zoos, galleriedjbraries, and museums.
(2) Banks.

3) Bar and lounges.

4) Bingo facilities.

(5) Child care and adult day care facilities.

(6) Convention facilities.

(7)  Educationafacilities, both public and private.
(8) Elevators.

(9)  Gaming facilities, includindpingo facilities.
(10) Health care facilities.

(11) Hotels and motels.

(12) Laundromats.

(13) Lobbies, hallways, and other common areas in apartment buildings,
condominiums, trailer parks, retirement facilities, nursing homes, and other
multiple-unit resdential facilities.

(14) Parking Structures
(15) Polling places.

(16) Private Clubs.

(17) Professional Offices.

(18) Public transportation vehicles, including buses and taxicabs, under the
authority of the City of Montgomery, and ticket, boarding, avaiting areas of
public transportation facilities, including bus, train, and airport facilities.

(19) Restaurants and retail food production, including outdoor areas where food and
beverages are served.

(20) Restrooms, lobbies, reception areas, waitingms, hallways, and other
COMMORUSE areas.

(21) Retalil service establishments.
(22) Retall stores.

(23) Rooms, chambers, places of meeting or public assembly, and other
enclosed areas and vehicles owned, leased, or operated by the City of
Montgomery.

(24) Service lines.
(25) Shopping malls.

(26) Sports arenas, including enclosed places in outdoor arenas.

(27) Theaters and other facilities primarily used for exhibiting motion pictures, stage
dramas, lectures, musical recitals, or other sirpgaformances.



()

(d)

(28) Parking decks and parking facilities under the control of the City of
Montgomery

Regulation of Smoking in Places of Employment.

(2) Smoking shall be prohibited in all enclosed areas of places of employment
located within the City oMontgomery, including, but not limited to: common work
areas, auditoriums, classrooms, conference and meeting rooms, private offices, elevators,
hallways, medical facilities, cafeterias, employee lounges, stairs, restrooms, and
vehicles.

(2)  This prohibiton on smoking shall be communicated to all existing
employees by the effective date of this Section and to all prospective employees
upon their application for employment.

Regulation of Smoking in Residential FacilitiesSmoking shall be prohibited ithe

following enclosed residential facilities:

(e)

(1)  All private and semprivate rooms in nursing homes.
(2)  All hotel and motel rooms that are rented to guests.

Regulation of Smoking in Outdoor Public PlaceSmoking shall berohibited in the

following outdoor places:

(f)

(2) In and within 10 feet outside entrances, windows, and ventilation systems of
enclosed areas where smoking is prohibited, so as to prevent tobacco smoke from
entering those areas.

(2) In outdoor shopping malls, including pargistructures.

3) In all outdoor arenas, stadiums, and amphitheaters, smoking shall also be
prohibited in, and within 20 (twenty) feet of, bleachers and grandstands for use by
spectators at sporting and other public events.

(4) In outdoor recreationareas, but not including golf courses.

(5) In, and within 10 feet of, all outdoor playgrounds.

(6) In, and within 10 feet of, all outdoor public events.

(7 In, and within 10 feet of, all outdoor public transportation stations, platforms,

and shelters undéhe authority of the City of Montgomery.
(8) In all outdoor service lire

Exemptions.Notwithstanding any other provision of this Section to the contrary, the

following areas shall be exempted from the provisions of this section:

(1) Smoking shallnot be prohibited in private residences, except when used as a
childcare, adult day care, or health care facility.

(2) A Cigar Bar if all of the following requirements are met:

(@ The Cigar Bar does not allow the smoking of any tobacco
products, exceptigars, pipe tobacco and pipe smoking on the premises;

(b) Smoke from the Cigar Bar does not migrate into any area where
smoking is prohibited pursuant to this Act;

(© The Cigar Bar satisfactorily reports twice a year to the Department of
Health on dorm proscribed by the Department of Health, the revenue generated



from the sale of cigars and component parts by customers as a percentage of semi
annual gross revenue. The Department of Health shall determine whether any
additional documentation is qeired of the Cigar Bar to authenticate or verify
revenue data submitted by the Cigar Bar;

(d) Cigar bars shall post health warning
smoking causes lung cancer, heart disease, and other forms of cancer. Cigar
tobacco catains nicotine, tar and carcinogens. Cigar smoking is not a safe
alternative to cigarette smoking. o The
and posted in every room where smoking is permitted. The signage must be
written in twenty four (24) pointdnt or greater. The warning must also be
displayed prominently on each bar menu in twelve (12) point font or greater.

A Cigar Bar that fails to meet the requirements of this Act is not exempt from the
requirements of Section 2b and shall immedigbebhibit smoking on its premisestil
such time as it comes into compliance as determined by the Health Department Officer.

3) A Cigar Lounge if all of the following requirements are met:

(@ The Cigar Lounge does not allow the smoking of any tobacco
products, except cigars, on the premises;

(b) Smoke from the Cigar Lounge does not migrate into any area where
smokingis prohibited pursuant to this Act;

(c) The Cigar Lounge satisfactorilyperts twice a year to the Department of
Health on a form proscribed by the Department of Health, the revenue generated
from the sale of cigars and component parts for by customers as a percentage of
semtannual gross revenue. The Department of Heatih gatermine whether any
additional documentation is required of the Cigar Lounge to authenticate or verify
revenue data submitted by the Cigar Lounge;

(d) Cigar Lounge shalll post heal th warni
Cigar smoking causes luntancer, heart disease, and other forms of cancer.

Cigar tobacco contains nicotine, tar and carcinogens. Cigar smoking is not a safe
alternative to cigarette smoking. o The
and posted in every room where smokingpesmitted. The signage must be

written in twenty four (24) point font or greater. The warning must also be
displayed prominently on each bar menu in twelve (12) point font or greater.

A Cigar Lounge that fails to meet the requirements of this Act iexetmpt from the
requirements of Section 2b and shall immediately probkibibking on its premisamitil
such time as it comes into compliance as determined by the Health Department Officer.

4 A Hookah Bar if all of the following requirements are met:

(@ The Hookah Bar does not allow the smoking of tolyacco
products, except shisha on the premises;

(b) Smoke from the Hookah Bar does not migrate into any area where
smoking is prohibited pursuant to this Act;

(c) The Hookah Bar satisfactorily reqie twice a year to the Department of
Health on a form proscribed by the Department of Health the revenue generated
from the sale of shisha and component parts by customers as a percentage of
semiannual gross revenue. The Department of Health shall degemvhether

any additional documentation is required of the Hookah Bar to authenticate or
verify revenue data submitted by the Hookah Bar;



(d) Hookah bars shall post heal th warni
Hookah smoking causes lung cancer, heagadis, and other forms of cancer.

Hookah tobacco (shisha) contains nicotine, tar and carcinogens. Hookah smoking

i's not a safe alternative to cigarette
clearly visible and posted in every room where smoking is phitThe

signage must be written in twenty four (24) point font or greater. The warning

must also be displayed prominently on each bar menu in twelve (12) point font or
greater.

A Hookah Bar fails to meet the requirements of this Act is not exempt

from the requirements of Section 2b and shall immediately prokibibking on its
premisesuntil such time as it comes into compliance as determined by the Health
Department Officers.

) This ordinance does not prohibit smoking in a bar patio existpan date of
ordinance passage that has met all of the following conditions as of that date:

(@) At least 50 percent of the wall space has consistedetofictable
sheeting or has been completely open to the ougsideis not a permanent
wall; and

(b) No smoking has occurred within 10 feet of any entrance, window, or
ventilation intake connecting the patio to the interior of the bar.

The surface area of the patio cannot increase beyond its size upon date of ordinance
passage. Further, this exemptishall cease being effective and smoking must be
prohibited on the patio permanently upon any expansion of the patio surface or if the bar
fails to meet any of the above conditions at any point in the future.

(6) An Electronic Smoking Device Retail Stailgat upon date of ordinance passage
was operating as an electronic smoking device retail store, if all of the following
requirements are met:

(& The Electronic Smoking Device Retail Store does not allow the
smoking of any tobacco products, excepttetesc smoking devices, on the
premises;

(b)  Aerosol from the electronic smoking device retail store does not
migrate into any area where smoking is prohibited pursuant to this Act;

(c) The Electronic Smoking Device Retail Store satisfactorily repoite a

year to the Department of Health on a form proscribed by the Department of
Health the revenue generated from the sale of electronic smoking devices and
component parts as a percentage of samual gross revenue. The Department

of Health shall detrmine whether any additional documentation is required of the
electronic smoking device retail store to authenticate or verify revenue data
submitted by the electronic smoking device retail store;

(d) The Electronic Smoking Device Retail Store slowt expand irsize or
change location except to freestanding building of comparable size after the
date of passage of this ordinance;

(e) The Electronic Smoking Device Retail Store does not close business or
suspend operation for more than X2Msecutive days after the date of passage
of this ordinance unless such closure is the result of a fire or natural disaster
beyond the control of the owner; and



(9)

An Electronic Smoking Service Retail Store that fails to meet the requirements of this
Act is not exempt from the requirements of Section 2b and shall immediately prohibit
smoking on its premises. An electronic smoking device retail store that fails to meet the
requirements of this Act may not again qualify for the exemption under this Act.

Deggnation of an Establishment or Outdoor Area as Nonsmokirgotwithstanding

any other provision of this Section, an owner or other person in control of an establishment,
facility, or outdoor area may declare that entire establishment, facility, or owtde®ras a
nonsmoking place. Smoking shall be prohibited in any place in which a sign conforming to the
requirements of Section 4&10(h) is posted.

(h)

Signhage.The owner or other person in control of a public place or place of employment

where smoking iprohibited by this Section shall:

(i)

()

(2) Clearly and conspicuously post "No Smoking" signs or the international "No
Smoking"” symbol (consisting of a pictorial representation of a burning cigarette
enclosed in a red circle with a red bar across it) in tlzaepl

(2) Clearly and conspicuously post at every entrance to that place a sign stating
that smoking is prohibited within 10 feeind

3) Clearly and conspicuously state on the "No Smoking" sign or the international
"No Smoking" symbol the distance requivent that corresponds to the type of
establishmet in accordance with 2 (e).

Nonretaliation; nonwaiver of rights.

(1) No person or employer shall discharge, refuse to hire, or in any manner retaliate
against an employee, applicant for employmenistamer, because that employee,
applicant, or customer exercises any rights afforded by this Section or reports or
attempts to prosecute a violation of this Section. A violation of this provision shall be a
misdemeanor, punishable by a fine not to excé&&d $or each violation.

(2)  An employee who works in a setting where an employer allows smoking does
not waive or otherwise surrender any legal rights the employee may have against the
employer or any other party.

Enforcement

(1) This Section may benforced by any County Health Officer or his or her duly
authorized representative, or as otherwise allowed by law.

(2)  Notice of the provisions of this Section shall be given to all applicants for a
business license in the City of Montgomery.

(3)  Any citizen who desires to register a complaint under this Section may initiate
enforcement with an entity responsible for enforcement, such as the Montgomery
County Health Department.

4) Montgomery County Health Department, or its designee may, while an
establibment is undergoing otherwise mandated inspections, inspect for compliance with
this Section.

(5)  Any owner, manager, operator, or employee of an area regulated by this Section
shall direct a person who is smoking in violation of this Section to extingbesh
product being smoked. If the person does not stop smoking, the owner, manager,
operator, or employee shall refuse service and shall immediately ask the person to leave
the premises. If the person in violation refuses to leave the premises, the owner,
manager, operator, or employee shall contact the enforcement agency.



(6) In addition to the remedies provided by the provisions of this Section, the City
of Montgomery or any person aggrieved by the failure of the owner, operator, manager,
or other persoin control of a public place or a place of employment to comply with the
provisions of this Section may apply for injunctive relief to enforce those provisions in
any court of competent jurisdiction.

(K) Violations and penalties.

(1) A violation of this Section shall be punishable by a fine of $50 for each violation
and payable through municipal court. Any enforcement agefffogial may issue a
citation pursuant to this section.

(2) Except as otherwise provided in Section | (1peason who owns, manages,
operates, or otherwise controls a public place or place of employment and who fails to
comply with the provisions of this Section shall be guilty of an offense, punishable by:

(@ A fine of one hundred dollars ($100) for asfirviolation payable
through municipal court.

(b)  Afine of two hundred dollars ($200) for a second violation within one (1)
year payable through municipal court.

(c) A fine of five hundred dollars ($500) for each additional violation within
one (1) year payable through municipal court.

3) In addition to the fines established by this Section, the fourth or subsequent
violation(s) of this Section by a person who owns, manages, operates, or otherwise
controls a public place or place of employreray result in the suspension or revocation

of any permit or license issued to the person for the premises on which the violation
occurred.

(4) Each day on which a violation of this Section occurs shall be considered a
separate and distingiolation.

() Other applicable lawsThis Section shall not be interpreted or construed to permit
smoking where it is otherwise restricted by other applicable laws.

Section 3. Public EducationThe City of Montgomery may publish a brochure for affected
businesses and individuals explaining the provisions of this Ordinance.

Section 4. Severabilitylf any word, provision, clause, sentence, paragraph, or subsection of this
Ordinance or the application thereof to any person or circumstances shall be h&tt byva

court of competent jurisdiction then the remaining provisions of this Ordinance shall be in full
force and effect.

Section 5. Effective DateThis Ordinance shall be effective after approval by the Council of the
City of Montgomery and Mayor angublication as required by law, provided that the effective
date shall be 30 days after publication as required by law.

Councillor Calhoun made a motion to substitute the foregoing ordinance which was
the consensus of the Council.

Councillor Calhoun requested that thesubstituted ordinance be moved back into
the Health, Education and Recreation Standing Committee. The Chairmarsent the
proposed ordinance back to committee ancdadded Councillor Bollinger to the standing
committeeregarding the No Smoking Ordinance



The Clerk stated this was the time and place to hear the appeal of Architectural
Review Board Action regarding Scott and Zelda Fitzgerald Museum, 919 Felder Avenue.
This item has been resolved with the Architectural Reiew Board and is howmoot.

The Clerk stated this was the time and place for the public hearing on the
authorization and use of public funds of the City to provide certain incentives to BRC
Montgomery Mall, LLC to assist in the redevelopment of Montgonery Mall and the career
academy, and other matters related to Agenda Items, 4, 5 and 6. Mr. Terry Davis was
present representing this item. No one was present in opposition to this item. The
Chairman declared that the public hearing was closed.

The Clerk stated this was the time and place to hear and consider the following
proposed resolution:

RESOLUTION NO. 27-2015

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF MONTGOMERY,
ALABAMA (the #fACouncil o), whi ch i sMontgbimery,govern
Al abama (the ACityo), as foll ows:

Section 1. The Council has ascertained and does hereby find and declare as
follows:

a. The City and Montgomery County, Al aban
working with the Montgomery Countoy Board ¢
provide for the financing of certain public education capital improvements

|l ocated, or to be Il ocated, at the Montgom
Crossing High School, all of which are to be used as school facilities needed

for the Montgomery County Pu bl i ¢ School System (coll ecti
Education Projecto);

b. The City and County desire to utilize The Montgomery County Public
Education Cooperative District (the ADiI st
district, as the issuer of bonds to finance thBublic Education Project;

C. In order to utilize the District to finance the Public Education Project,
it is necessary for the Certificate of Incorporation of the District to be
amended as set forth in the First Amendment to the Certificate of
Incorporationi n t he form attached hereto as Exhib

d. The City has determined that it is in the public interest to authorize
the First Amendment to the Certificate of Incorporation of the District as
proposed in Exhibit AA.O

Section 2. The Chairman of the Boad of Directors of the District is authorized
to execute and deliver the First Amendment to the Certificate of Incorporation of the
District and such other documents as necessary carry out the resolutions set forth herein.



EXHIBIT “A”

[FIRST AMENDMENT TO THE
CERTIFICATE OF INCORPORATION OF THE DISTRICT]
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STATE OF ALABAMA )

MONTGOMERY COUNTY )

CERTIFIED COPY
OF
RESOLUTION OF THE BOARD OF DIRECTORS OF
THE MONTGOMERY COUNTY PUBLIC EDUCATION COOPERATIVE DISTRICT
(Public Education Project)

The undersigned officer of The Montgomery County Public Education Cooperative
District, an Alabama capital improvement cooperative district, hereby certifies that the Board of
Directors of the aforesaid cooperative district unanimously approved the following resolution on
February 16, 2015, and that the resolution was unanimously approved, has not been amended or
revoked and is in full force and effect:

WHEREAS, the Board of Directors (the “Board”) of The Montgomery
County Public Education Cooperative District (the “District”) anticipates issuing
its debt in the form of bonds in one or more series to provide financing for certain
public education capital improvements located, or to be located, at the
Montgomery Mall and Park Crossing High School, all of which are to be used as
school facilities by the Montgomery County Public School System (collectively,
the “Public Education Project™);

WHEREAS, in order for the District to finance the Public Education
Project, it is necessary for the Certificate of Incorporation of the District to be
amended as set forth in the First Amendment to the Certificate of Incorporation in
the form attached hereto as Exhibit “A”; and

WHEREAS, the Board has determined that it is in the best interest to the
District to authorize the First Amendment to the Certificate of Incorporation of
the District as proposed in Exhibit “A.”

NOVW, THEREFORE, BE IT RESOLVED BY THE BOARD OF
DIRECTORS OF THE MONTGOMERY COUNTY PUBLIC EDUCATION
COOPERATIVE DISTRICT as follows:

1. The Board of Directors of the District does hereby approve, authorize,

ratify, and confirm the First Amendment to the Certificate of Incorporation in the
form attached hereto as Exhibit “A.”
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2, The Chairman of the Board of Directors of the District is authorized to
execute and deliver the First Amendment to the Certificate of Incorporation of the
District and such other documents as necessary to carry out the resolutions set
forth herein.

IN WITNESS WHEREOF, I have hereunto subscribed my signature and affixed the seal of
this Corporation, this 16 day of February, 2015.

THE MONTGOMERY COUNTY PUBLIC
EDUCATION COOPERATIVE DISTRICT

W~
Ninright
Its Secretary,

(SEAL)
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EXHIBIT “A”

[FIRST AMENDMENT TO THE CERTIFICATE OF INCORPORATION
OF THE MONTGOMERY COUNTY PUBLIC EDUCATION
COOPERATIVE DISTRICT)]




STATE OF ALABAMA )
COUNTY OF MONTGOMERY )
FIRST AMENDMENT
TO THE
CERTIFICATE OF INCORPORATION
THE MONTGOMERY C03§TY PUBLIC EDUCATION
COOPERATIVE DISTRICT
Pursuant to the provisions of Section 11-99B-5 of the Code of Alabama, 1975, as
amended, the undersigned District adopts the following First Amendment to its Certificate of
Incorporation to include the financing of certain public education capital improvements located,
or to be located, at the Montgomery Mall (the “Mall”) and Park Crossing High School, all of
which are to be used as school facilities needed for the Montgomery County Public School
System (collectively, the “Public Education Project”):
1
The name of the corporation is THE MONTGOMERY COUNTY PUBLIC
EDUCATION COOPERATIVE DISTRICT, an Alabama cooperative district incorporated under
Section 11-99B-3, Code of Alabama, 1975, as amended (the “District”).
1
The Certificate of Incorporation of the District was recorded of record with the Judge of
Probate for Montgomery County, Alabama, in Corporate Book 264 at Page 929, on June 21,
2006.
11

The Certificate of Incorporation is hereby amended by deleting Section 5 in its entirety

and substituting the following in lieu thereof;
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“(5) The projects of the Corporation shall consist of the
acquisition, construction, equipping, and renovation of public
school buildings and related facilities for use by the Montgomery
County Board of Education (the “Board of Education™). The
projects are to be located in the County and may be within or
without any incorporated city or town in the County. The
Corporation shall act as a conduit issuer and the management of
specific projects of the Corporation shall be agreed upon in writing
by the City, County, and Board of Education.”

v
The Certificate of Incorporation is hereby amended by deleting Section 6 in its entirety
and substituting the following in lieu thereof:

“(6)  The primary purpose of the Corporation, at this phase, is to
facilitate securing funding to finance certain public education
capital improvements located, or to be located, at the Montgomery
Mall (the “Mall”) and Park Crossing High School, all of which are
to be used as school facilities needed for the Montgomery County
Public School System (collectively, the “Public Education
Project”), to employ such counsel and investment banking firms,
and to take any other actions as necessary to secure said funding.”

A%
The Certificate of Incorporation is hereby amended by deleting Section 9 in its entirety
and substituting the following in lieu thereof:
“(9)  The Board of Directors of the Corporation shall consist of
five (5) directors which shall be jointly elected by the City Council
of the City of Montgomery and the Montgomery County
Commission.”
VI
The Certificate of Incorporation is hereby amended by deleting Section 10 in its entirety

and substituting the following in lieu thereof:

“(10) The Board of Directors shall elect officers to include a
chair, vice-chair, and secretary/treasurer.”
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vii

This First Amendment to the Certificate of Incorporation reflected herein was adopted
and approved by the Board of Directors of the District by resolution dated February 2015,
vii
All other provisions of the Certificate of Incorporation of the District shall remain in

effect and are ratified and reaffirmed hereby.

DATED: __,2015.

THE MONTGOMERY COUNTY PUBLIC

EDUCATION COOPERATIVE DISTRICT

By:

, Chairman
ATTEST:
By:
, Secretary

THIS INSTRUMENT PREPARED BY:
Clinton D. Graves, Esquire

Gilpin Givhan, PC

2660 EastChase Lane, Suite 300
Montgomery, Alabama 36117

(334) 244-1111 Fax (334) 244-1969
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STATE OF ALABAMA )
MONTGOMERY COUNTY )

1, the undersigned, a Notary Public in and for said County in said State, hereby certify
that , whose name is signed to the foregoing First Amendment to the
Certificate of Incorporation as Chairman of The Montgomery County Public Education
Cooperative District, and who is known to me, acknowledged before me on this day that, being
informed of the contents of the said First Amendment to the Certificate of Incorporation, he/she
executed the same voluntarily.

Given under my hand and official seal of office, this ___ day of , 2015,

Notary Public

SEAL My Commission Expires:
STATE OF ALABAMA )
MONTGOMERY COUNTY )

I, the undersigned, a Notary Public in and for said County in said State, hereby certify
that , whose name is signed to the foregoing First Amendment to the
Certificate of Incorporation as Secretary of The Montgomery County Public Education
Cooperative District, and who is known to me, acknowledged before me on this day that, being
informed of the contents of the said First Amendment to the Certificate of Incorporation, he/she
executed the same voluntarily.

Given under my hand and official seal of office, this___ day of , 2015.

Notary Public
SEAL My Commission Expires:
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STATE OF ALABAMA )
)
MONTGOMERY COUNTY )

CERTIFICATE OF INCORPORATION OF _ _
THE MONTGOMERY COUNTY PUBLIC EDUCATION COOPERATIVE DISTRICT

TO: THE HONORABLE JUDGE OF PROBATE OF MONTGOMERY COUNTY,
ALABAMA :

‘ The undersigned Jeanne Charbonneau, Michael F. Thurman, and Craig Washing, each
of whom is over the age of nineteen (19) years, desiting to organize a body corporate under the
provisions of Chapter 99B of Title 11 of the Code of Alabama (1975), as amended, and being all
of the incorporators of the corporation hereby organized (the "Corperation"), do make, sign and
file this certificate of incorporation (the "Certificate of Incorporation™) as follows:

(1)  The names and residence addresses of the incorporators are as follows:

Jeanne Charbonneau
7325 Wynlakes Blvd
Montgomery, AL 36117

Michael F. Thurman

9255 Springwood Court
Montgomery, AL 36111

Craig Washing
8355 Heathrow Downs
Montgomery, AL 36117

Each of the aforesaid incorporators is a duly qualified elector of Montgomery County, Alabama
(the "County"). The City of Montgomery, Alabama (the "City") is located within the County.

(2)  The name of the Corporation is and shall be: "The Montgomery County Public
Education Cooperative District”. Attached hereto as Exhibit D is a certificate of the Secretary of
State certifying that the name of the Corporation satisfies the fequirements of Chapter 998 of
Title 11 of the Code of Alabama (1975), as amended. .

(3)  Permission to organize the Corporation has been granted by authorizing
resolutions duly adopted by the governing bodies of the City and the County on May 4, 2006.
The City and the County are the only authorizing subdivisions of the Corporation. A copy of the
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application filed with the City Council of the City and with the County Commission of the
County for authotization to form the Corporation is attached hereto as Exhibit A. Certified
copies of the authorizing resolutions of the City and County are attached hereto as Exhibit B and
Exhibit C, respectively.

(4)  The principal office of the Corporation shall be located at 307 South Decatur
Street, Montgomery, Alabama 36104,

) The projects of the Corporation shall consist of the acquisition, construction,
equipping and renovation of public school buildings and related facilities for use by the
Monigomery County Board of Education (the “Board of Education™). The projects are. to be
located in the County and may be within or without any incorporated city or town in the County.
The initial projects to be financed, acquired, constructed, equipped and renovated: by the
Corporation (the “Initial Projects”) include those clementary school, middle school and high
school projects described as “Priority 1” projects in that certain “Facility Study Final Report”
dated January, 2006 fo the Board of Education prepared and submitted by DeJong, Inc., a copy
of which is attached hereto and made a part hereof, ( hereinafler referred to as the "Delong
Fecility Report”) The Initial Projects also include renovation and replacement projects with
respect to existing schools at a cost not to exceed $2.5 million per year in the fiscal years ending
Secptember 30, 2007, September 30, 2008 and September 30, 2009, all as contemplated by the
said report. The Corporation shall grant to the Board of Education complete authority to acquire,
construct, equip and renovate said public school buildings and to implement the "Initial Projects”
as described in this paragraph, including full sole management of the construction process. No
change or deviation from the Injtial Projects shall oceur unless, upon the recommendation of the
Superintendent, the Montgomery County Board of Education approves such recommendation
and thereafier obtains the approval of a two third (2/3) majority vote of the' Board of Directors of
the Corporation. -

(6)  The primary purpose of the Corporation, at this phase, is to: (a) facilitate securing
funding so the Montgomery County Board of Education will have financial resources to
- specifically implement the "Priority 1" projects in the "Delong Facility Report®; and (b) to
employ general counsel, bond counsel and investment banking firm(s) as necessary o secure
said funding. '

(7)  The Corporation shall have the following powers, together with all ‘powers
incidental thereto or necessary to the discharge thereof in corporate form: ‘

(8  To have succession by its corporate name for the  duration of time, which may be
in perpetuity, subject to the provisions of Section 11-99B-15 of the Code of Alabama
(1975), as amended;

(b)  To sue and to be sued in its own name in civil actions, and to defend civil actions
against it; provided, that the Corporation shall be deemed to be a "governmental entity”
as defined in Chapter 93 of Title 11 of the Code of Alabama (1975), as amended, for the
purposes of limiting the damages for which the Corporation and its members may be
liable;

() Toadop(andmakeuseofawrpomtcsealéndtoalterthesameatpleasure;
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